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 There is no doubt that the complexity of health service delivery requires a clear under-
standing of the legal principles and the regulatory environment in which practitioners 
(of all professions and disciplines) operate. To succeed, the task of navigating this diffi cult 
legal and regulatory landscape requires clear and up-to-date guidance that is grounded 
in a practical understanding of the day-to-day challenges faced by health service provid-
ers. The authors of this excellent introductory work provide that clear, practical 
guidance. 

 The structure of this book lends itself to a natural progression from an understanding 
of the fundamentals of our legal system, through the key legal concepts to the more 
diffi cult day-to-day issues where the law and health service provision often collide, and 
ending with a practical understanding of how various legal and regulatory regimes impact 
on the working lives of health professionals. The authors take us on an important journey 
and ensure we can keep up with them along the way. 

 As chapters build on chapters, and understanding grows and builds, the reader is able 
to see the practical application and impact of the legal concepts and frameworks. And 
the authors are unafraid to quote from case law to illustrate the points they are making; 
indeed, one of the valuable elements of this introductory work is the citation of relevant 
cases and the elucidation of the changes and development of the law over time. 

 While many may be tempted to skip over the fi rst three chapters (in the mistaken 
belief that fundamental legal concepts are either already well-understood or irrelevant to 
their day-to-day work), the introductory section is neither a dry dissertation on a well-
travelled country nor the exploration of a legal backwater of interest only to constitutional 
lawyers. The authors are at pains to ensure that health professionals are able to see the 
relevance of these fundamental concepts and they provide clear examples of the impact 
these concepts and principles have on the working lives of all health service providers. 

 The second section provides clear guidance on the requirements placed on all of us 
to maintain accurate records, as well as leading the reader through the legal, ethical and 
professional obligations that attach to the need to maintain confi dentiality of patient 
information and the need to understand the circumstances in which confi dentiality can 
and should be breached. The authors explore the practical implications of the law around 
medical negligence and the disclosure of risk, and provide a clear pathway through the 
often vexing issue of consent. 

 The third section deals with extraordinarily diffi cult issues and does it with sensitivity 
and in language that is straightforward and easy to understand. The law in relation to 
refusal and withdrawal of treatment varies between jurisdictions, and the authors carefully 
assist the reader to understand the important aspects of the law in each jurisdiction. Issues 
of competency and guardianship are dealt with comprehensively, as is the diffi cult issue 
of futile treatment. And the fi nal chapter in this section (on the manipulation of life) 
deals with (at times) controversial and confronting issues with a no-nonsense practicality 
that is sensitive to the ethical issues involved. I particularly commend the authors on this 
third section; it of is particular importance for health professionals as it provides valuable 
assistance in understanding areas of the law where a professional ’ s individual ethical posi-
tion may be challenged and where great care is needed to ensure that personal beliefs 
are not substituted for lawful decisions. 

 Foreword 
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Foreword

 The fi nal section deals with issues dear to the heart of those involved in the manage-
ment of health complaints. Important concepts and principles in contract and industrial 
law are explored, statutory obligations and responsibilities in relation to medicines, mental 
health issues and child and elder abuse are detailed, and the key legislation and frameworks 
surrounding the registration and regulation of health professionals are comprehensively 
explained. As with the preceding chapters, legislation and regulatory frameworks are 
explained clearly on a jurisdictional basis and by reference to case law or practical 
examples wherever necessary. While no health professional ever wishes to be involved 
in disciplinary hearings, the authors provide a valuable tool for navigating the disciplinary 
regimes in place as well as relevant examples from case law to illuminate the principles 
involved. 

 While the authors have provided an excellent guide to the law, moving clearly and 
purposefully from legal principles to practical application, they have also provided a useful 
reference tool for health professionals to dip into, and out of, as needs be. This is an 
up-to-date and comprehensive introduction, and I am very honoured to have been asked 
to provide the foreword to the fourth edition of  Essentials of Law for Health Professionals , 
particularly as I follow in the pioneering footsteps of Beth Wilson, former Health Services 
Commissioner in Victoria. 

 I commend this work to health service professionals and to those who are involved 
in the governance of health service delivery systems; it continues to be an excellent 
introduction to fundamental legal principles and issues that have the potential to bedevil 
us all if we are not alert to them. 

    Leon       Atkinson-MacEwen   
   Health Ombudsman, Queensland    

  July 2014  
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 This book was written with the intention of providing students undertaking studies in 
health sciences with an introduction to the legal issues relevant to the provision of health 
care services in Australia. Over preceding decades, courses in nursing, medicine, phys-
iotherapy, pharmacy and other allied health fi elds have recognised the signifi cance of 
including legal content in the curriculum and have incorporated health law as a discrete 
unit within a suite of compulsory subjects. This occurred as a response to the need 
recognised by health professionals to have knowledge of the legal principles and legisla-
tive provisions that are pertinent to their area of clinical practice and the delivery of high 
quality patient and client care. 

 As registered nurses, both authors bring decades of clinical experience in a wide range 
of clinical areas, including critical care, midwifery, medical and surgical nursing and 
coronary care, to the content of the text. They have sought, based on their own clinical 
experience and legal backgrounds, to address the law and legal processes in a manner 
that has application to the multidisciplinary nature of healthcare and in a context that 
emphasises the practical relevance of the information to clinical practice. 

 Both authors teach students studying a variety of health disciplines. It is from this 
experience that the authors appreciate students ’  desire for concise legal answers that 
may translate into meaningful practice guidelines. While it is recognised that the law is 
often imprecise, the authors have attempted to, fi rst, state the law as it currently exists 
in many Australian jurisdictions and, secondly, to highlight and comment on those 
areas of the law that lack clarity. This book is not intended to provide legal advice in 
the strict sense, but rather to be a starting point to allow practitioners to identify relevant 
sources and principles of law, develop a knowledge base and then embrace further legal 
research. 

 Ultimately, this book aims to provide undergraduate students from a wide range of 
healthcare disciplines with the information and knowledge necessary to make well-
informed and considered decisions about their legal rights and obligations, and the legal 
rights and obligations of the patients and clients under their care. Such knowledge should 
signifi cantly contribute to sound, independent clinical judgments in relation to daily 
practice. 

 The book has been divided into four sections. Section 1, ‘Introduction to Law for 
Health Professionals’, deals with an overview of the Australian legal system, including 
some practical information when working with legal representatives. Section 2, ‘Legal 
Concepts for Health Professionals’, includes chapters that examine current practice con-
cerns including the law of negligence, consent and patient information. Section 3, ‘Life 
and Death Issues’, adopts a broad approach to a number of common concerns such as 
the patient ’ s right to refuse treatment and substituted decision making, the law of abor-
tion and criminal aspects of health practice. Finally, Section 4, ‘Working Within the 
Law’, addresses industrial and employment issues, professional regulation and signifi cant 
areas of the law that impact daily practice such as drugs and poisons regulation and mental 
health legislation. The task of writing this book, as with the three previous editions, has 
been both inspirational and challenging and we therefore wish to acknowledge and thank 
those who have provided assistance. The authors wish to thank Vaughn Curtis, Publishing 
Director, Elsevier APAC for his unfailing support, and Vicky Spichopoulos, Libby 

 Preface 
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  Preface

Houston and Jon Forsyth for their coordination and editing skills. We also thank George 
Conrad for his very valuable comments and contribution in researching and checking 
resource materials. The book is dedicated to George Conrad, Julian Pearce, Alexander, 
Victoria, Megan and Caroline. The legislation and commentary in this text is as current 
as possible at the time of going to press; however, no statement of the law should be 
relied on without verifi cation. 

    Kim       Forrester    
    Debra       Griffi ths    

  2014  
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  LEARNING OBJECTIVES 
 Upon completion of this chapter you should be able to:

    ◢      identify the statutory requirements and mechanisms that allow 
patients to refuse treatment in all Australian jurisdictions;  

   ◢      describe the terms ‘advance care planning’ and ‘advance care 
directives’;  

   ◢      discuss the circumstances highlighted in the case law that enable 
treatment to be withdrawn from incompetent patients and defective 
neonates;  

   ◢      describe the requirements of a medical power of attorney;  

   ◢      discuss the role of guardianship in relation to patient decisions for 
treatment and financial considerations; and  

   ◢      explain the legal significance of a not-for-resuscitation order.     

 Refusal and 
Withdrawal 
of Treatment 

 Chapter 

  7      
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   INTRODUCTION 
 The common law maintains that a legally competent person may either consent to 
treatment or refuse treatment. In recent decades medical technology has developed 
to support very ill patients, in prolonging and maintaining life. However at what point 
can treatment be withdrawn or might a patient indicate they do not wish to continue 
therapy? What is the duty of the health professional to the patient, particularly if the 
patient ’ s refusal of treatment means they will certainly die? How might an incompetent 
person indicate a preference to limit treatment in certain circumstances? There is often 
confusion associated with a patient ’ s right to refuse treatment or establish treatment 
parameters and the role of the health professional following such a refusal. The source 
of this confusion often relates to the context in which the refusal occurs, the health 
professional ’ s understanding of the law of consent, and knowledge of the relevant legal 
framework. For example, do patients need to be terminally ill before they can refuse 
treatment, must they be adult, can someone else make the decision when the patient is 
no longer able to communicate, what type of treatment may be refused, and is it always 
the decision of the health professionals? The purpose of this chapter is to clarify the 
acceptable legal practice in these situations, remembering that the health professional has 
a professional and ethical responsibility as well as a legal responsibility to ensure that any 
refusal or withdrawal of treatment refl ects what is in the patient ’ s best interests, including 
the patient ’ s informed wishes or request. 

 While there is legislation in several states and territories, the scope and breadth in 
each jurisdiction vary considerably. Some jurisdictions allow an agent to decide for 
patients when they are unable to make decisions; others provide mechanisms by which 
patients are able to identify and record, in advance, what treatment options they refuse 
or accept. Some legislative frameworks require the patient to be terminally ill before 
identifi ed forms of treatment can be refused. All jurisdictions allow for the appointment 
of a guardian when the patient is intellectually incompetent and, in some cases, physically 
disabled. The importance of health professionals understanding the relevant legislative 
frameworks cannot be overstressed, as the health professional ’ s criminal and civil liability 
is protected if they act in good faith and comply with the relevant legislation. 

 In addition to the legislation, there are common law decisions relevant to circum-
stances where life-sustaining treatment is to be withdrawn from patients. The case law 
encompasses specifi c decisions relating to the withdrawal and discontinuation of treat-
ment, including the removal of feeding tubes or artifi cial ventilation from patients. More 
recently, there has been a challenge to the precise extent to which a patient may refuse 
treatment. As patients assert control and establish boundaries of acceptable treatment, the 
legislation will be tested and presumably clarifi ed.  

  REFUSAL OF TREATMENT 
 The most helpful manner of approaching this issue is to be aware of the common law 
and the relevant legislation in the state or territory in which the health professional is 
practising. There are differences between the various Australian state and territory juris-
dictions. Not all jurisdictions have enacted legislation, for example New South Wales 
and Tasmania. Where this is the situation, the common law prevails. For example, in 
New South Wales, the Ministry of Health has formulated guidelines to assist patients and 
health professionals, particularly when patients are dying. These guidelines should be read 
in conjunction with the common law.  1   

 Health professionals require some understanding of the common law and existing 
statutory frameworks. This also requires knowledge of power of attorney mechanisms 
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and guardianship orders. These are discussed below. It is important to remember that 
this area of law is an extension of the law of consent, which fundamentally recognises 
the autonomy of the individual. However, it is interesting to note that not every decision 
emphasises the paramount signifi cance of the individual patient ’ s right to decide. 
Furthermore, research demonstrates that health professionals working in acute care set-
tings are not expecting patients to refuse therapy and are often ill equipped to deal with 
the resultant dilemmas.  2    

  ADVANCE CARE PLANNING AND DIRECTIVES 
 Advance care planning for end-of-life care allows patients to express their preferences 
for treatment should at some future point in time illness or disease renders them mentally 
incompetent. In recent years there is growing community support for people to be 
encouraged to discuss, plan and record their future therapy wishes. The underlying 
rationale is to ensure the autonomy and dignity of the person is maintained, allowing 
some control over future care should they be unable to participate in decisions. The 
process involves health professionals discussing with their patients what therapy, including 
boundaries or parameters of care, would be personally acceptable, including the limits 
on life-sustaining treatment. Advance care directives (sometimes referred to as living 
wills) are documents that allow a person to record their life goals, personal views and 
preferred outcomes of care. This process is encouraged to be undertaken with appropriate 
health professionals and family. 

 The focus has previously been for patients diagnosed with a chronic illness or life-
limiting condition to be informed of the illness trajectory. Thus, allowing patients to know 
the course and nature of their condition and enabling them to record decisions around 
preferred care, should they become incompetent. However, in recent years advance care 
planning is being encouraged for healthy Australians who are anticipating a future period 
when they may be unable to make their own decisions. Their advance care directives are 
therefore written for a yet undiagnosed condition, making directions diffi cult to predict. 

 Advance directives record patient decisions in relation to a range of treatment prefer-
ences — for example, the wish not to be maintained on a life-support machine in certain 
situations or not to be given a blood transfusion. Advance care planning can be achieved 
by appointing a substitute decision maker and/or completing an advance care directive. 
Despite advance care planning and directives being utilised in Australia, every state and 
territory identifi es them with different names and whilst they are considered to be recog-
nised under the common law, there are differing statutory schemes in each state and 
territory, which only serves to confuse.  3   In an attempt to clarify the varying language 
and necessary considerations, in 2011 the Australian Health Ministers Advisory Council 
published a comprehensive set of guidelines to assist planning, titled ‘A National 
Framework for Advance Care Directives’.  4   Nevertheless, those jurisdictions with a statu-
tory scheme usually require the individual ’ s advance directions to be in a prescribed 
format, requiring specifi c criteria, such as the presence of witnesses. Should the statutory 
requirements not be adhered to, the directive or appointment may be considered invalid 
at law, therefore it is important for health professionals to familiarise themselves with 
their specifi c state or territory statutory scheme. Refer to the legislative framework of 
each jurisdiction, below. 

 At common law there is no specifi ed document or form, and the advance care direc-
tive can be given verbally or in writing. However, for clarity and evidence it is advisable 
that the advance care directive be written. The key requirements to be fulfi lled at 
common law are threefold. First, the patient must be competent at the time the advance 
care directive was made (see  Chapter 6 ). Secondly, the advance care directive must have 
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been intended to apply in the circumstances that have arisen. Broad statements or vague 
instructions may not provide suffi cient guidance for health professionals. Thirdly, there 
must not be evidence that the patient was coerced or unduly infl uenced at the time the 
advance directive was made. The directive must refl ect the patient ’ s decision and wishes 
regarding care. Patients can revoke an advance care directive at any time, while they are 
competent. The very nature of the directive is to continue when the patient loses com-
petence and for this reason it is imperative that the patient ’ s instructions are clear and 
considered. Moreover, the advance care plan and directive need to be readily accessible, 
should the person be admitted to a hospital for care unexpectedly. Family members 
should be aware of who has been appointed as a substituted decision maker and where 
to locate the advance care plan. Despite the introduction of various programs to assist 
with advance care planning, there remain many settings where discussion and responses 
to patient and families ’  wishes are limited or impeded.  5   Health professionals are therefore 
encouraged to discuss with patients their wishes and expectations regarding care and 
utilise the existing state and territory legislative requirements.  

  STATES AND TERRITORIES WITH 
LEGISLATIVE FRAMEWORKS 
  Victoria 
 The title ‘Options for Dying with Dignity’ was the name given to a Victorian parlia-
mentary committee in the mid-1980s, formed to consider the rights a patient had in 
relation to refusing medical treatment. The result was the enactment of the Medical 
Treatment Act 1988. This Victorian legislation established two mechanisms that allow 
patients to refuse treatment. The fi rst mechanism — in Schedule 1 of the Act — allows 
a person to refuse treatment using a refusal of treatment certifi cate. The features of this 
instrument require the person to identify the ‘specifi c’ area of treatment (such as antibiot-
ics) they intend to refuse or, more broadly, treatment in ‘general’ may be refused. The 
patient ’ s refusal of treatment should relate to treatment of a ‘current condition’ that must 
be identifi ed by a medical practitioner. For example, a fractured femur may be a current 
condition, and the certifi cate would relate to treatment for that condition. Effectively, 
the patient returning for treatment with a different ‘current condition’ would need to 
have their wishes regarding treatment ascertained anew. 

 The common law principles of consent have been incorporated into the certifi cate. 
Therefore, the patient ’ s decision to refuse treatment must be made voluntarily. The 
patient must be competent — that is, of sound mind, and at least 18 years of age. The 
certifi cate requires the signature of two witnesses. One must be that of a medical prac-
titioner and both witnesses must be satisfi ed that the aforementioned criteria have been 
met. The Act is intended to allow individuals to clarify their wishes in relation to treat-
ment and includes a section making it an offence for medical practitioners to continue 
to provide treatment once the certifi cate is signed. The sanction under the Act for non-
compliance amounts to a fi ne. This penalty has never been invoked, and where a doctor 
is acting in good faith, without the knowledge of the certifi cate, the conduct will not 
be subject to the fi ne. It appears that a health professional, other than a doctor, who 
provides treatment against the patient ’ s wishes would not be subject to the fi ne. However, 
there has been no judicial interpretation to date. In any event, such conduct may con-
stitute an action in trespass should any other health professional provide treatment 
without the patient ’ s consent. 

 The second mechanism established by the Victorian legislation allows a competent 
adult (the donor) to appoint an agent to make decisions on their behalf. This document 
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takes the form of an enduring power of attorney and when used in the context of refusal 
of treatment is called an ‘Enduring Power of Attorney (Medical Treatment)’ (Schedule 
2 of the Act). This instrument generally does not come into effect until the donor loses 
their legal competency. At that stage, the agent may produce the Enduring Power of 
Attorney (Medical Treatment) and make decisions in relation to the medical treatment 
of the donor. The legislation defi nes ‘medical treatment’ as an operation, the administra-
tion of a drug or other like substance, or any other medical procedure. It is unclear how 
broadly this defi nition would be construed by a court. For example, would the action 
of a nurse or physiotherapist amount to a medical procedure if it was carried out at the 
express direction of the doctor? The defi nition fails to provide clarity in response to 
precisely what treatment amounts to medical treatment. In practice, the boundaries of 
treatment provided by a range of health professionals are often seamless. For this reason, 
it is considered prudent to include in the defi nition all care provided by health profes-
sionals as well as medical practitioners. 

 In order to execute an Enduring Power of Attorney (Medical Treatment), the donor 
must be legally competent and must choose the agent who will make decisions on the 
donor ’ s behalf. When choosing an agent, it is important that the donor trusts the agent 
to carry out the donor ’ s wishes and that the agent respects the beliefs of the donor. To 
assist the agent in understanding the donor ’ s views about possible medical treatment, the 
Offi ce of the Public Advocate suggests that donors write this information down and give 
it to the appointed agent. The agent ’ s power extends to providing consent to treatment 
and refusing or withdrawing consent to medical treatment (Schedule 3 of the Act allows 
an agent or guardian to refuse treatment on behalf of the incompetent patient). The 
agent can only refuse treatment if the treatment would cause the donor patient unreason-
able distress or the agent believes, on reasonable grounds, that the donor would not want 
the treatment to continue. A competent donor can cancel a medical enduring power of 
attorney at any time. If there is reason to believe that the agent is not making decisions 
as the donor intended or is abusing their power, the Guardianship and Administration 
Board may revoke or suspend the power of attorney. 

 The legislation does not permit a person to refuse palliative care, which is defi ned 
widely to include ‘the provision of medical procedures for the relief of pain, suffering 
and discomfort or the reasonable provision of food and water’. Clark  6   argues that this is 
unworkable as it remains unclear what ‘reasonable’ may include. For example, does it 
include the insertion of an intravenous infusion or a nasogastric or gastroscopy tube to 
provide fl uid to a patient? It could be argued that this defi nition does not necessarily 
create problems for the health professional as the basic philosophy of palliative care is 
to respect the wishes of the individual patient. Thus, a patient may specify that there 
will be no invasive procedures such as a nasogastric tube once they can no longer take 
fl uid orally. 

  Is it ‘medical treatment’ or ‘palliative care’? 
 A case in Victoria provides some clarity regarding the meaning of specifi c terms used in 
the Medical Treatment Act 1988 (Vic). Ultimately, this should assist patients and their 
agents or guardians when making decisions relating to certain forms of treatment. In 
 BWV ,  7   a woman suffering from Pick ’ s disease (a rare and progressive dementia) had a 
percutaneous endoscopic gastrostomy (PEG) tube inserted, to provide her with food and 
hydration. The PEG had been inserted for some 5 to 7 years, but by 2002 she had 
deteriorated to the extent that she was unable to communicate, move or take any food 
or fl uid orally. She had no cognitive capacity and medical opinion agreed that there was 
no prospect for improvement or recovery. Her husband made an application to the 
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Victorian Civil and Administrative Tribunal (VCAT) to be appointed as her guardian, 
as she had not appointed an agent or enduring guardian when she was still competent. 
He wanted the authority to complete a refusal of treatment certifi cate to have the PEG 
tube removed, which would result in her eventual death. VCAT appointed the Public 
Advocate as guardian, given the signifi cance of the decision. The Public Advocate, realis-
ing the legal consequences of such a decision, applied to the Supreme Court of Victoria 
seeking a declaration (an authoritative pronouncement by a superior court) that: (1) the 
provision of nutrition and hydration via the PEG constitutes ‘medical treatment’ within 
the meaning of the Act; and (2) the refusal of nutrition and hydration to BWV via the 
PEG constitutes a refusal of ‘medical treatment’ rather than ‘palliative care’, within the 
meaning of the Act. 

 Mr Justice Morris indicated that it was the court ’ s role to interpret the Act as parlia-
ment had intended. In so doing the aims of the Act and the underlying objects of the 
Act would be preferred, and these could be gained from reports of parliamentary pro-
ceedings and any relevant parliamentary committees. The Act defi nes ‘medical treatment’ 
and ‘palliative care’ in s 3 as follows: 

   ‘Medical treatment’ means the carrying out of: 
    (a)     an operation; or  
  (b)     the administration of a drug or other like substance; or  
  (c)     any other medical procedure — but does not include palliative care.      
 ‘Palliative care’ is defi ned as: 
      (a)     the provision of reasonable medical procedures for the relief of pain, suffering and dis-

comfort; or  
  (b)     the reasonable provision of food and water.      

 There is some overlap between these defi nitions and it was unclear whether the 
provision of nutrition and hydration via a PEG tube constituted ‘medical treatment’ or 
‘palliative care’. According to the Act the former (medical treatment) can be refused 
while the latter (palliative care) cannot be refused. 

 The court decided that the use of a PEG, or any form of artifi cial feeding, constituted 
a medical procedure. His Honour reasoned that this was the case because ‘artifi cial nutri-
tion and hydration involves protocols, skills and care which draw from, and depend upon 
medical knowledge’ and must be subject to regular medical and nursing supervision.  8   
His Honour also noted that the Osmolite, the nutritional substance administered via the 
PEG, was ‘intended to provide complete and balanced nutrition, without the need for 
any food whatsoever’.  9   The court then considered whether the provision of artifi cial 
feeding in this manner also amounted to palliative care. Morris J considered that the 
defi nition of palliative care, within the context of the Act, was to mean ‘care, not to 
treat or cure a patient, but to alleviate pain or suffering when a patient is dying’.  10   His 
Honour reasoned that the administration of hydration and nutrition via a PEG could 
not amount to palliative care as this is a procedure ‘to sustain life, it is not a procedure 
to manage the dying process, so that it [death] results in as little pain and suffering as 
possible’.  11   

 The court concluded that: 

   the intention of Parliament, in excluding the provision of food and water from the concept 
of medical treatment, was to ensure that a dying person would have food and water available 
for oral consumption, if the person wished to consume such food or water. It can hardly 
have been the Parliament ’ s intention that dying patients would be forced to consume food 
and water.  12     
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 The reference to the provision of food and water was intended to apply to the ordi-
nary, non-medical provision of food and water.  13   

 Morris J also noted that there was a greater need to protect in those situations where 
the decision to refuse medical treatment was being made by an agent or guardian. He 
noted that the Act provided several safeguards including the formal process to appoint 
an agent (Schedule 2), the requirement that the agent be suffi ciently informed about the 
patient ’ s current medical condition, the need for formal execution of a refusal of treat-
ment certifi cate by the agent or guardian (Schedule 3) and the fact that the VCAT has 
the power to review such decisions. Moreover, s 5B(2) of the Act allows the agent or 
guardian to complete the refusal of treatment certifi cate only if the medical treatment 
would cause unreasonable distress to the patient or there were reasonable grounds for 
believing that the patient, if competent and fully informed of their current medical con-
dition, would consider the treatment unwarranted. This decision relies on some evidence 
of the previously expressed wishes of the patient. This is a welcome decision for the 
practice of many health professionals as it provides much-needed clarity regarding inter-
pretation of the existing legislation. This decision should facilitate the provision of clearer 
policies and guidelines available to health professionals in all healthcare facilities through-
out Victoria.  

  Refusal of a blood transfusion — when the legislative 
framework is not strictly followed 
 The case of  Qumsieh   14   highlights the limitations to upholding a clearly expressed wish of 
a patient not to receive specifi c life-saving treatment when that patient becomes incom-
petent. The case also emphasises the need to adhere to the legislative requirements of 
the particular jurisdiction when refusing treatment. Mrs Qumsieh was a 20-year-old 
Jehovah ’ s Witness who was admitted to hospital for the delivery of her fi rst child. On 
admission, she signed the hospital ’ s consent to ‘operative treatment and anaesthetic’ form, 
which she later amended to read that she specifi cally did not consent to having a blood 
transfusion or being transfused with other blood products. The staff treating the patient 
were aware of her wishes. 

 After delivery of her baby, Mrs Qumsieh haemorrhaged and her condition deterio-
rated. A radical hysterectomy was performed and she was transferred to the intensive 
care unit of another hospital. When the patient ’ s condition began to decline, her husband 
produced to medical staff a document called an ‘Advance Medical Directive’. This docu-
ment had been signed by Mrs Qumsieh some 5 weeks earlier. The document directed 
that ‘no blood transfusions … be given to me under any circumstances’. Four days after 
the delivery of the baby, Mr Qumsieh sought legal advice, informing his solicitor that 
although he and his wife were Jehovah ’ s Witnesses he wanted her to be treated. Mrs 
Qumsieh had not completed a refusal of treatment certifi cate or an enduring power of 
attorney pursuant to the Medical Treatment Act 1988. 

 An urgent hearing was arranged before the Guardianship and Administration Board, 
which was informed of the patient ’ s refusal of blood products. The board accepted evi-
dence that the patient was unconscious and artifi cially ventilated, and there was only an 
hour or so before irreparable brain damage would occur. The board was satisfi ed that 
the patient did have a ‘disability’ within the meaning of s 3 of the Guardianship and 
Administration Act 1986, in that she was unable to make reasonable judgments in rela-
tion to matters concerning her. The board was also satisfi ed that there was an urgent 
need for a blood transfusion, which was a decision for the Public Advocate or a delegated 
guardian. The board was not informed as to why the patient refused the blood transfu-
sion nor was the advance directive produced. 
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 The board noted that there was no evidence before it that Mrs Qumsieh did not want 
a guardian appointed to make healthcare decisions outside her wishes, which she had 
expressed in the consent to ‘operative treatment’ form. The board observed the consent 
form was limited to procedures performed while under an anaesthetic and made an order 
pursuant to s 32 of the Guardianship and Administration Act 1986, which enables a 
person to apply for a temporary order to appoint a guardian. The Public Advocate was 
appointed. Mr Qumsieh successfully requested that he be appointed as the delegated 
guardian of the Public Advocate. The instructions of the temporary guardianship were 
conveyed to the hospital and the transfusions were given. Mrs Qumsieh responded to 
treatment and was discharged about 1 week later. 

 Mrs Qumsieh applied to the Supreme Court of Victoria for a review of the board ’ s 
temporary guardianship order, which had lapsed or been revoked. Beach J declined to 
review the guardianship order. Mrs Qumsieh then appealed to the Victorian Court of 
Appeal, arguing that in light of the evidence of her refusal to consent to the transfusion 
of blood products, made when she was legally competent, the Guardianship Board did 
not have jurisdiction to make an order based on her disability at the time the application 
was made. The court held that the board was only required to ensure that the relevant 
section, s 32 of the Act, applied and that the earlier direction of Mrs Qumsieh did not 
infl uence the board ’ s decision. 

 Additional argument was made that the board should have inquired further into 
the specifi c circumstances of her refusal of treatment. The court held that the urgency 
of the matter dictated that it was not appropriate for the board to make such 
inquiries, given the change in circumstances from the time she had signed the advance 
directive and the time the board was asked to make an order. Moreover, the court 
accepted the fact that the board had not authorised the transfusions, but had merely 
appointed a guardian to make whatever decision the guardian considered appropriate. 
Mrs Qumsieh then sought special leave to appeal to the High Court. However, 
her application for special leave to appeal was rejected in February 2000. The only 
manifest outcome from this case for individuals who want to make decisions regarding 
treatment is the absolute necessity to adhere to the specifi c legislative requirements. It 
has been suggested that the Guardianship and Administration Board may have erred in 
making the order which was upheld by the Court of Appeal. Effectively, the reasoning 
in  Qumsieh  allows for a competent person ’ s wishes to be overridden as soon as they 
lapse into unconsciousness because they are suffering from a disability (in this case, an 
intellectual impairment) and a guardian may then be appointed to make a treatment 
decision.  15   

 The  Qumsieh  case raises a number of issues. The patient may have thought that 
she had made her wishes clear. However, the lack of compliance with the Victorian 
Medical Treatment Act 1988, in that she had not successfully appointed an agent 
or completed a refusal of treatment certifi cate, appears to have thwarted her intention. 
The use of a document labelled ‘Advance Medical Directive’ was not discussed by 
the board and its legitimacy therefore remains unclear. Although specifi c legislative 
requirements exist in most jurisdictions, it is understandable that a court or tribunal 
may err in favour of the statutory requirements rather than place reliance on an unau-
thenticated document. Another issue to consider is the situation had Mrs Qumsieh 
appointed her husband as an agent. What would occur if he had made a decision 
that was inconsistent with his wife ’ s directions? Would he be removed as the agent? 
Probably not, because her unequivocal wishes could only be verifi ed after she regained 
consciousness, a fact which only highlights the diffi culty of the predicament. Despite the 
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fact that the patient had attempted to make her wishes clear — she amended the consent 
form, in addition to writing her wishes in the ‘Advance Medical Directive’ — the courts 
were reluctant to use the opportunity to provide clarifi cation of the law that espouses a 
patient ’ s right to refuse treatment. From a health professional ’ s perspective, this is most 
confusing and serves to remind professionals of the importance of understanding the 
specifi c legal and policy requirements applicable in the state or territory in which they 
practice.   

  Northern Territory 
 The Natural Death Act 1988 in the Northern Territory allows legally competent adults 
who have a terminal illness to refuse ‘extraordinary’ measures. ‘Extraordinary’ treatment 
or procedures include medical or surgical measures that prolong life by supplanting or 
maintaining the operation of bodily functions that are temporarily or permanently inca-
pable of independent operation. The regulations set out the prescribed form required to 
document an individual ’ s wishes. The individual may refuse ‘extraordinary’ treatment 
and procedures generally or specify the particular ‘extraordinary’ treatment and proce-
dures they wish to refuse. Two witnesses must sign the certifi cate; neither may be the 
medical practitioner responsible for the treatment of that person. The Act specifi es that 
the withdrawal of, or the non-application of, the ‘extraordinary’ measures to a person 
with a terminal illness does not constitute a cause of death when made in accordance 
with a direction of the patient.  

  South Australia 
 The newly introduced Advance Care Directives Act 2013 (at the time of writing the 
Act was not fully in force) provides the broadest scope of decision making capacity for 
competent adults. This legislation is the fi rst enacted since the Health Ministers ’  National 
Framework for Advance Care Directives (2011) attempted to identify the use of consis-
tent language and make advance care planning available to everyone, not just people 
planning end-of-life care. The new South Australian Act allows adults to give directions 
and express their wishes in relation to their future healthcare, residential and accom-
modation arrangements, and personal affairs, as well as the ability to appoint substitute 
decision makers. The Act applies to decisions not just at the end of life or when suffering 
from a terminal illness, which was the case in previous South Australian legislation, but 
at any time. Furthermore, there are guiding principles which must be taken into account 
in connection with the enforcement and administration of the Act (s 10). For example, 
a person wishing to make an advance care directive can indicate specifi c or general wishes 
in relation to future care but also express what constitutes ‘a quality of life’ for him or 
her. This allows for specifi c variation in an attempt to consider decisions from the indi-
vidual ’ s perspective. The advance care directive cannot provide directions for any unlaw-
ful act (see s 12), such as voluntary euthanasia. 

 In a bid to reduce the legal ease and involvement of lawyers, the Act allows for the 
appointment of one or more substitute decision makers (this is not a power of attorney) 
who can make decisions, or assisted decisions at an appointed date, or when the adult 
becomes incompetent (see ss 21–24). In addition, anyone who might be considered to 
have a confl ict of interest cannot be appointed; for example, an individual who is a paid 
carer, or a health practitioner who has sole care of the person giving the advance care 
directive (see s 21). A limit is set in relation to some decisions, for example, a substitute 
decision maker cannot refuse the provision of food and fl uid by mouth or medication 
to relieve pain (see s 23(4)). 
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 Interestingly, the Act places obligations on health practitioners to recognise and give 
effect to the advance care directive or substitute decision maker and this does not just 
apply to medical staff, but anyone who is recognised under the national registration laws, 
such as nurses and psychologists (see  Chapter 12  for a comprehensive discussion of reg-
istered health practitioners). 

 There will be a prescribed advance care directive form  16   and particular certifi cation 
requirements of witnesses who must be satisfi ed the person making the directive under-
stands what they are doing, what is contained in the directives and there is no coercion 
or fraud. Witnesses must certify that they believe that the person giving the advance 
directive understood the information and explanation, and that person was not acting 
under any duress or coercion. There is also a section which addresses the facilitation of 
any disputes relating to advance care directives or decisions. The Public Advocate may 
mediate a matter or the matter may be referred to the Guardianship Board or the Supreme 
Court (see ss 45–52).  

  Australian Capital Territory 
 In the Australian Capital Territory, the Medical Treatment Act 1994 permits competent 
adults to refuse medical treatment. The refusal may be communicated orally, in writing 
or in any other way the person is able to communicate. When the refusal of treatment 
is not in writing, a direction must be witnessed by two adults with one signatory being 
a medical practitioner. Provision is made in the Act for a person to provide a written 
direction. This must be in the format (Form 1) prescribed in the Schedule. The require-
ments are similar to those in the Victorian certifi cate in that the fundamental principles 
of consent are highlighted and the signatures of two witnesses are required. The direction 
to refuse treatment does not have to relate to a current condition, as is the requirement 
in Victoria. 

 The Act defi nes palliative care in a similar manner to the Victorian legislation. 
However, instead of restricting an individual ’ s right to refuse palliative care, it specifi cally 
excludes palliative care. The Act does not affect any right, power or duty to provide 
palliative care. Thus the provision of palliative care remains the responsibility of the 
health professional. Effectively, this would not allow a person to refuse the reasonable 
provision of medical and nursing procedures for the relief of pain and suffering or the 
reasonable provision of food and fl uid. 

 The Act places the onus on the health professional to take reasonable steps to ensure 
that the person has been informed about the nature of the illness, alternative forms of 
treatment and the consequences of treatment or of a failure to treat. The Act specifi es 
that the health professional should not follow a person ’ s direction to refuse or withdraw 
treatment unless the health professional believes the person has understood the informa-
tion regarding the illness and has weighed the options. A health professional is defi ned 
to include both medical practitioners and registered nurses. The legislative framework 
places greater onus on the health professionals to be certain that, before responding to 
the person ’ s wishes to refuse treatment, all relevant information is discussed. Moreover, 
the health professional is not to proceed if the professional believes the direction to 
withdraw or refuse treatment does not comply with the Act or the person has changed 
their mind. The Act allows for the granting of a medical power of attorney, as provided 
in Form 2. The requirements are similar to other medical powers of attorney.  

  Queensland 
 A mechanism to allow for advance directives and the appointment of a statutory health 
attorney or an enduring power of attorney (personal and/or fi nancial) was formalised in 
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the Powers of Attorney Act 1998. The Act allows a competent adult to give an advance 
directive regarding ‘health care’ and ‘special health care’. The advance directive allows 
the principal (donor) to give directions and information relating to healthcare and also 
allows the principal to appoint one or more people to exercise powers to consent to 
future health treatment or, in specifi ed circumstances, to withhold or withdraw life-
sustaining treatment. The adult must understand the nature and effect of each directive 
and the directive operates only while the person is incompetent. ‘Health care’ is defi ned 
broadly to include treatment and procedures to diagnose and treat the person ’ s condition 
and excludes fi rst-aid treatment, the administering of non-prescription drugs and non-
intrusive diagnostic examinations. ‘Health care’ includes care, treatment and procedures 
to maintain or treat the principal ’ s (donor ’ s) physical or mental condition and also 
includes the withholding or withdrawal of life-sustaining measures. ‘Special health care’ 
is defi ned to include more precise situations such as removal of organs for donation, 
sterilisation, termination of pregnancy and participation in research and experimental 
healthcare. 

 The directive to withhold or withdraw life-sustaining measures is dependent upon 
the application of specifi c conditions and criteria. An advance directive can only operate 
when the person:
   1     has an illness that is incurable or irreversible and is likely to die within 12 months; or  
  2     is suffering a persistent vegetative state; or  
  3     is permanently unconscious; or  
  4     suffers an illness of such extreme severity that there is no chance of recovery.   
  In addition, the directive to withhold or withdraw life support must be considered good 
medical practice in the circumstances and the person to whom it applies must have no 
reasonable prospect of regaining capacity. ‘Good medical practice’ is defi ned to include 
regard to recognised medical practices and ethical standards of the medical profession in 
Australia. 

 The Act provides for an adult of sound mind to appoint an enduring power of attorney 
(personal) to make decisions in relation to healthcare. The Act provides for the appoint-
ment of one or more attorneys who may act jointly or severally. As with other medical 
powers of attorney, the document comes into effect when the donor loses their legal 
capacity. The Queensland Act also recognises lawful medical powers of attorney made 
in other jurisdictions. 

 The attorney may make decisions, as in other jurisdictions, including the power to 
exercise an advance directive for healthcare in the event that the patient ’ s directions are 
inadequate. However, the Act specifi cally excludes an attorney making decisions in the 
event that the patient ’ s advance directive is unclear and relates to ‘special health care’. 
Instead the Act provides some guidance as to who may make decisions on behalf of an 
incompetent adult. If, in an advance directive for ‘special health care’ and ‘health care’, 
an adult has provided a clear explanation of the desired treatment they expect, then it is 
lawful. The directive is taken as if the patient had given it at that time. If an agent has 
been appointed under an enduring power of attorney (personal) and there is no advance 
directive, then the agent may provide the consent, except for ‘special health care’ as 
mentioned above. 

 In the absence of an advance directive or the appointment of an enduring power of 
attorney (personal), the right to consent to the treatment of the incompetent adult is 
deemed to vest in the non-paid primary carer. This person is referred to as the ‘statutory 
health attorney’. The Act refers to a spouse, an adult who has the care of the patient, 
a close relative or the adult guardian, as people who may be eligible statutory health 
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attorneys. Moreover, in the absence of a lawful agent or advance directive, a health 
professional is given authority without a consent to provide care that is minor and 
uncontroversial, provided it is necessary to promote the adult ’ s health and wellbeing and 
the health professional is unaware of any objection to the contrary. Minor and uncon-
troversial treatment is not defi ned in the Act.  

  Western Australia 
 Legislation was introduced in 2008. The Acts Amendment (Consent to Medical 
Treatment) Act (WA) amends the existing Guardianship and Administration Act 1990 
(WA). Individuals can now appoint an enduring guardian (enduring power of guardian-
ship) using a prescribed form. Witnesses must sign the form at the time of the appoint-
ment. More than one individual can be appointed and they are called ‘substitute enduring 
guardians’. Decisions can be made to consent to or refuse consent to medical or surgical 
treatment, including life-sustaining measures. The patient may record directions about 
how the enduring guardian is to perform any of their functions. As with other jurisdic-
tions the Administrative Tribunal has the power to intervene, consider decisions and 
revoke the enduring guardian ’ s power should decisions not be in the patient ’ s best 
interests. 

 The legislation makes provision for advance health directives, again in a prescribed 
form, and the patient is advised to seek medical or legal advice. A treatment decision in 
an advance directive operates only in the circumstances specifi ed in the directive. The 
legislation expressly indicates the matters to be considered in relation to the directive 
before it is acted on. These include the person ’ s age at the time the advance directive 
was made and the period of time that has since elapsed. Other people may be consulted 
regarding the directive, presumably to confi rm the person ’ s wishes, from an enduring 
guardian, to the person ’ s spouse or de facto, the primary carer or child, parent or sibling, 
in that order.  

  New South Wales and Tasmania 
 New South Wales and Tasmania rely on guidelines and the common law. The 
New South Wales Ministry of Health has published guidelines for end-of-life care and 
decision making.  17   The guidelines address a range of issues including the importance 
of collaboration between the patient and the treating healthcare team. When the patient 
is incompetent, the guidelines recommend that the treating team and family draw on 
existing knowledge of the patient ’ s personal values and medical condition for shared 
decision making. Palliative care should be continued and this includes controlling 
pain and providing emotional and psychological support. The guidelines also highlight 
that, regarding the reasonableness of the therapy plan, accountability for decisions rests 
with the senior clinician. The guidelines deal with assessment, disclosure, discussion and 
consensus regarding treatment decisions and care plan. There is also specifi c mention of 
artifi cial hydration and nutrition and ‘not for resuscitation’ decisions, allowing artifi cial 
hydration and nutrition to be withheld. Children between the ages of 14 and 18 years 
should not solely make decisions limiting treatment; the guidelines state that this 
should be in conjunction with family and health professionals. The New South Wales 
Ministry of Health recommends that health facilities develop policies in keeping with 
the guidelines. 

 In addition, NSW has released guidelines to direct health professionals in the use of 
advance care directives.  18   The guidelines recommend that before an advance directive 
has suffi cient authority it must satisfy at least three criteria. The directive must be  specifi c ; 
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it must be clear the direction applies to the clinical circumstances that arise and provide 
adequate guidance as to care. The advance directive must be  current , in so far as it must 
refl ect the current wishes of the patient. The guidelines state that the directive should 
be reviewed periodically, particularly after an illness or change in health status. The person 
must be  competent  to make the directive; this includes appearing to comprehend, retain 
and weigh the relevant information. The guidelines suggest that it is not essential the 
document be witnessed, but recommend that this be undertaken. There is no precise 
format for written advance directives, although the guidelines provide information about 
organisations where they can be obtained. 

 Tasmania does not have a separate legislative framework in relation to refusal of treat-
ment decisions and advance directives; hence the common law applies. The guardianship 
legislation (discussed below) does, however, allow for the appointment of an enduring 
guardian who can make decisions regarding treatment when the patient is unable to by 
reason of disability.  

  Revocation and limits of a decision regarding treatment 
 It is important to note that, regardless of the legislative or policy frameworks within 
Australia, an individual patient can withdraw their refusal to treatment or change their 
mind at any time. In addition, none of the mechanisms allow for care that is unlawful 
to be provided. For example, a patient could not provide an advance directive, or del-
egate power to an agent, that provided for the suffocation of that patient as soon as they 
became incompetent, as this would amount to unlawful homicide. Patients and agents 
must operate within the boundaries of what is considered in the particular circumstances 
‘reasonable care’ and in the patient ’ s ‘best interests’ although this may well include the 
withdrawal of life support.  

  Suicide 
 The common law recognises that there are sometimes circumstances where it is legitimate 
to override a competent patient ’ s decision to refuse treatment or self-harm. Despite the 
fact that suicide and attempted suicide are no longer crimes, fi ve jurisdictions have made 
provision in their crimes legislation relating to this area. The legislation provides that it 
is not an assault or battery to restrain or attempt to prevent a person from committing 
suicide.  19   The expected practice for health professionals in Australia is to provide emer-
gency treatment to preserve life. 

 Where a patient is mentally ill, the mental health legislation in some states allows for 
certain classes of individuals to intervene and detain a person who is suicidal. A recent 
High Court case  17   examined the extent of that responsibility. The Victorian mental health 
legislation provides police offi cers with the statutory power to apprehend a mentally ill 
person if they reasonably believe that the person has recently attempted suicide or is 
likely to attempt suicide.  20   The case involved two police offi cers who found a man, Mr 
Veenstra, in his car at a beachside car park with a hose leading from the exhaust pipe to 
the interior of his vehicle. The car engine was turned off and Mr Veenstra was sitting 
in the car with the window down. The offi cers spoke with him for some 15 minutes 
and offered him assistance, which he declined. Mr Veenstra stated that he had been 
contemplating ‘doing something stupid’, but had changed his mind and informed the 
offi cers that he would return home and talk to his wife. Later that same day at his home, 
Mr Veenstra committed suicide. 

 The court was required to consider whether the police offi cers were in breach of 
their duty and should have apprehended him at that time. The High Court observed 
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that the mental health legislation required two conditions to be satisfi ed. First, the person 
must ‘appear to be mentally ill’ — the defi nition of mental illness is characterised as a 
‘signifi cant disturbance of thought, mood, perception or memory’. The statutory power 
required the police offi cers to make an assessment in the circumstances, but they were 
not required to exercise clinical judgment. The court found that the offi cers ’  observation 
and interactions were suffi cient for them to determine that Mr Veenstra was not mentally 
ill. The court also highlighted that there is no proposition at common law that attempted 
suicide or suicide gives rise to a presumption of mental illness. The second condition 
necessary before the power to apprehend would be satisfi ed focuses on the offi cers ’  belief 
that Mr Veenstra was likely to attempt suicide. The court noted that Mr Veenstra ’ s 
responses to the offi cers was rational and cooperative, and this supported their belief that 
he was not likely to attempt suicide in the near future. The court held that neither of 
the two conditions were satisfi ed and the offi cers were not obliged to exercise the statu-
tory power provided. The case highlights the court ’ s reluctance to impose a duty on the 
police offi cers. It remains unclear, however, how those experienced in mental health 
would be assessed.  

  No statutory scheme, or relevant documentation — common law 
application for competent patients 
 There are Australian cases which support the right of a competent person to refuse 
treatment. Where no legislative framework exists or the person has not completed 
the relevant documentation, then the common law of consent applies. In  Re PVM ,  21   
a 39-year-old man who suffered severe brain and spinal injuries, requested cessation 
of his artifi cial ventilation. Concerns were raised regarding his competence. How-
ever, the Queensland Guardianship and Administrative Tribunal found that he was 
competent. Upon establishing his competence his request to remove the ventilator was 
respected. 

 In  Brightwater Care Group v Rossiter ,  22   a competent male quadriplegic requested that 
his hydration and nutrition feeding via his endoscopic percutaneous gastrostomy tube 
(PEG) be removed. He repeatedly instructed his carers to remove the PEG tube stating 
that it was keeping him alive and that he did not want it, indeed he wanted to die. The 
Supreme Court of Western Australia recognised that the common law grants a right to 
self determination which includes a right to refuse feeding. The court held that provided 
a medical practitioner provided an explanation of the consequences of ceasing such care, 
he could refuse the treatment. The court focussed on establishing if Mr Rossiter was 
mentally competent to arrive at his decision. This was confi rmed by several medical 
experts. The court also highlighted that the healthcare facility would not be criminally 
responsible for any consequences. The tube was removed and Mr Rossiter later died of 
a chest infection. 

 If the patient is incompetent, then a guardian could be appointed by a guardianship 
board to make decisions on their behalf. Why then are statutory schemes enacted in 
most states and territories? Establishing mechanisms to specify treatment wishes, 
or provide for the appointment of an agent/medical attorney, allows the competent 
person to choose who will make decisions and what type of treatment decisions will 
be made on their behalf should they be incapacitated. When a guardianship board 
appoints a guardian to make decisions, the now incompetent patient is frequently 
not in a position to request a specifi c individual, nor are their wishes often known. 
There is the added advantage that when a competent person has utilised the existing 
statutory schemes and appointed a medical attorney or made their wishes clear regarding 
treatment, there has been, in all likelihood, a discussion whereby personal beliefs, 
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values and limits of treatment have been considered and communicated. An incompetent 
individual who has not addressed such issues frequently has no infl uence on their sub-
sequent care.   

  POWER OF ATTORNEY 
 A power of attorney is a legal document that enables an individual (the donor/principal) 
to give authority to another individual (the agent/attorney) to make decisions or take 
control of business affairs on the donor ’ s behalf.  23   This is sometimes referred to as sub-
stitute or proxy decision making, where decisions regarding the patient are made by 
another person. There are different types of power of attorney and a donor must have 
legal capacity — that is, have attained 18 years of age and be of sound mind. Generally, 
a power of attorney allows the donor to appoint an agent to make business decisions on 
their behalf. This includes matters such as banking and signing contracts on behalf of the 
donor. The power of attorney lapses if the donor loses legal capacity. In most states, an 
enduring power of attorney is similar to a power of attorney in that it pertains to the 
business affairs of the donor. In Victoria, for example, recent changes to the legislation 
enable the donor to limit or place conditions on the power the attorney may exercise. 
The legislation also requires the attorney to keep accurate records and accounts of all 
dealings and transactions made under the power.  24   An enduring power of attorney is 
suitable for an individual who has a medical condition where deterioration is foreseeable. 
The agent/attorney is able to take responsibility for handling the business affairs of the 
donor. Because of the signifi cance of the agent/attorney ’ s power, the donor must choose 
the attorney carefully. 

  Enduring power of attorney medical 
treatment/medical power of attorney 
 The enduring power of attorney mechanism was adopted to allow for decisions to be 
made in the healthcare environment. A medical treatment enduring power of attorney 
allows an individual (the donor) to appoint someone (the agent or attorney) to make 
decisions related to medical treatment when the donor is unable to do so. This type of 
enduring power of attorney is specifi c to medical treatment and does not include deci-
sions regarding business affairs. In some jurisdictions, this enduring power of attorney is 
called a ‘Medical Power of Attorney’. This type of power of attorney document is like 
the enduring power of attorney medical treatment, referred to above, and must be com-
pleted by the donor who appoints an agent or attorney. The agent will make decisions 
regarding medical treatment on behalf of the incapacitated donor. This type of power 
of attorney usually applies only to medical treatment and does not include the authority 
to handle the business affairs of the donor. As with all powers of attorney, the donor can 
revoke the power at any time, provided they are legally competent. The requirement 
for witnesses applies to all powers of attorney. In most situations, one witness must be 
eligible to sign a statutory declaration and the witnesses must not be the appointed agent. 
Should the agent be considered not to be acting in the best interests of the patient then 
the courts or guardianship boards may remove the agent or attorney. It is important that 
health professionals are aware of the different types of powers of attorney in the state or 
territory in which they practise. For example, in Victoria a person may complete an 
enduring power of attorney and an enduring power of attorney medical treatment. These 
documents confer on the agent/attorney very different powers and it is not uncommon 
for patients and their families to be less than clear as to the breadth and depth of these 
powers.   
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The parents of a Down syndrome infant, suffering intestinal obstruction, refused to 
consent to life-saving surgery. A civil action was brought by the local authority to dis-
pense with the parents ’  objections to surgery. The case was decided based on an exami-
nation of what was in the ‘best interests’ of the child. The court overrode the parents ’  
wishes. It was held that following the operation the infant would live the normal life 
span of a Down syndrome infant, and it was thus in the infant ’ s ‘best interests’ to be 
treated. However, Lord Justice Templeman did refer to the possibility of allowing an 
infant to die when he said: 

   At the end of the day it devolves on this Court … to decide whether the life of this child 
is demonstrably going to be so awful that in effect the child must be condemned to die. 
There may be cases, I know not, of severe proved damage where the future is so certain and 
where the life of the child is so bound to be full of pain and suffering that the court may be 
driven to a different conclusion.  52     

 In  Re C (a Minor) ,  53   it was argued that a defective infant would die within weeks or 
months even if it did receive treatment. The court pointed out that it was better to 
provide intravenous fl uids for dehydration, or antibiotics for pneumonia, in addition to 
nursing care, rather than let the infant suffer. The case is notable because the court 
acknowledged the practice of managing some defective neonates towards their deaths. 
The court highlighted that treatment should be provided to make them comfortable, yet 
it recognised the futility of continuing to treat at all costs. 

 In  Re J (a Minor) ,  54   a premature infant, born not breathing, was placed on a ventilator 
which he intermittently required for some months. He suffered frequent convulsions and 
apnoeic attacks. Ultrasound scans showed a large area of fl uid-fi lled cavities where brain 
tissue should have existed. His life expectancy was considered to be severely reduced, at 
most into his teens. The Offi cial Solicitor acting as J ’ s guardian  ad litem  sought an order 
that the relevant health authority continue to treat the infant with the object of sustaining 
and preserving his life. The court had to decide whether it was in the best interests of 
the infant to artifi cially ventilate him if at some time in the future he was unable to 
breathe spontaneously. The treating doctors recommended against this, stating such 
continued care would cause the infant distress and may risk further brain damage. The 
Court of Appeal held that in view of the infant ’ s condition further efforts at resuscitation 
should not be attempted. The court ’ s decision recognised that continued medical inter-
vention was not warranted in all cases.  

  The Australian position 
 There are few Australian cases that provide guidance. In the case of  Re F; F v F ,  55   the 
grandfather of an infant born with spina bifi da sought a court order to force the hospital 
to continue to provide nursing care. It was alleged that the infant ’ s life was jeopardised 
as he was sedated and sustenance had been withdrawn for the purpose of permitting 
death. It was also alleged that the infant required prompt surgery to the spinal lesion as 
his life was at risk. Vincent J noted that in the absence of supporting medical evidence 
he could not order the surgery. However, Vincent J did order the hospital to follow 
proper medical practice and take all necessary steps to preserve the infant ’ s life. This, he 
considered, included the provision of basic hydration and nourishment. His Honour 
added that a deliberate course of treatment that pursued an outcome of death may well 
result in criminal charges of the most serious kind. 

 The views expressed in  Re C  and  Re J  fi nd some support in the Victorian case of  Re 
Baby M .  56   A coronial inquiry was held into the death of an infant born with spina bifi da 
and severe mental and physical defects. During the 12 days she lived, various medical 
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specialists assessed the infant and a decision was reached not to undertake corrective 
surgery on the basis that her condition was irreversible and that immediate surgery would 
not affect her current state. She was provided nourishment on demand only, and was 
ordered analgesic and anticonvulsant medication. 

 The coroner distinguished this case from  Re F , noting that Vincent J made an interim 
order that the infant be given sustenance and that no medical evidence was actually heard. 
The coroner pointed out that his Honour was concerned to impress upon the hospital 
the meaning of the law, in limited circumstances, regarding the feeding of a spina bifi da 
infant. Conversely in  Baby M  ’ s case, the issues were multiform, concerning her medical 
condition, treatment and prognosis. 

 The coroner stated that the accepted Australian standard is to leave decisions relating 
to the management of infants born with gross congenital malformations to the parents 
and physicians together. Furthermore, the coroner ’ s fi ndings in relation to the drug 
regime were that, rather than bringing about her death, it was appropriate and achieved 
the goal of easing the baby ’ s suffering, albeit with a degree of sedation. It could be argued 
that this view tends to ignore the fact that the sedated infant ’ s natural instinct to feed on 
demand is somewhat reduced, arguably hastening death. 

 The coroner was requested to provide guidelines in relation to the non-treatment of 
defective neonates. She refrained from doing so, noting the following issues: 

      1     historically governments have been reluctant to intervene in private decision making 
between parents and doctors, and a mature community should have confi dence in and 
support this process; and  

  2     if guidelines were created, they may inhibit rather than enhance good decision making in 
a particular case, and may be subject to a challenge in the courts.  57        

 The cases demonstrate that courts recognise there is a duty of health professionals 
generally to provide treatment and that parental rights may be overridden in such 
circumstances. It is unclear precisely what type of treatment is expected. However, 
there is some support for the view that basic sustenance should be provided, and a 
drug regime that alleviates pain and suffering is acceptable. The courts have diffi culty in 
providing clear guidelines of acceptable medical and nursing practice and are hesitant 
to do so, possibly because individual cases, including treatment, can differ widely. 
Nevertheless, there is a clear lack of judicial authority in this area, as the cases, particularly 
in Australia, are few in number and, with the exception of  Re F , have not been 
heard in superior courts. Thus, the law as it currently stands may render a health profes-
sional guilty of homicide (see  Chapter 9  on criminal law issues). Successful prosecutions 
appear to be negligible. However, this does not address the problem of certainty and 
consistency when managing defective neonates for the health professionals, the parents 
or the infant.    

  ‘NOT FOR RESUSCITATION’ OR 
‘DO NOT RESUSCITATE’ ORDERS 
 For health professionals working in many varied settings resuscitation orders are com-
monplace. The issue for health professionals is to ensure the order fi ts with the existing 
law and relevant policies, and as this chapter has demonstrated, this can be somewhat 
convoluted. 

 Firstly, the orders most frequently apply in situations where a patient suffers collapse 
requiring cardiopulmonary resuscitation and the ‘not for resuscitation’ (NFR) order signi-
fi es that resuscitation will not be commenced by the healthcare team. Death will ensue 
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in all likelihood. ‘Not for resuscitation’ and ‘do not resuscitate’ (DNR) orders usually 
become relevant in situations in which a patient ’ s condition is unlikely to improve or is 
considered to be hopeless. The practice of NFR should be openly discussed as it could 
be argued that there are times when a lack of clarity and communication has rendered 
the practice legally questionable. For example, there may be times when the treating 
doctor has not conveyed the order to other members in the healthcare team who are 
placed in a diffi cult position when the patient subsequently collapses. Conversely, there 
is confusion when the patient specifi es that there be ‘no heroics’ should collapse occur, 
and the health professionals have no clear NFR order, or indeed are uncertain whether 
the patient can give the direction. 

 A number of issues need to be addressed in order to avoid legal problems. The precise 
criteria and philosophy that underpin a NFR decision should be openly discussed and 
known to those health professionals involved. Many hospitals and agencies have criteria 
clearly listed and incorporated into policies. The method of documenting the order 
should be clear and concise. The order should be written in the patient ’ s notes unam-
biguously. Covert practices such as abbreviations and symbols used to denote the order 
can create confusion. The problem with the use of symbols is that the author is anony-
mous. For example, using self-adhesive coloured dots on the patient ’ s fi le is an unac-
ceptable method of signifying an NFR order. 

 ‘Not for resuscitation’ can be viewed as a patient decision to refuse treatment, or a 
medical decision not to provide treatment because in all likelihood the resuscitation will 
not succeed due to the patient ’ s illness. Therefore, there are two situations where the 
law would support such an order. When considering who is involved in making the 
decision, it follows that this should comply with the law of consent and the state or ter-
ritory statutory schemes where relevant. Thus the patient, or the patient ’ s representative 
(medical power of attorney or guardian), should be involved in making the decision 
rather than the decision being solely a medical one. However, where the medical team 
believe that any further treatment, including resuscitation, is futile the order can be made. 
It is though always considered to be good practice to discuss this such that the patient 
or representative are aware. It has been suggested that the determination that cardiopul-
monary resuscitation would be futile is not an objective analysis but rather relativistic, 
based on probability and infl uenced by the doctor ’ s values and assumptions and hence 
the doctor ’ s opinion should not be the sole determining factor for an order not to resus-
citate.  58   Nonetheless, the case law highlights the courts ’  reliance on medical opinion 
being a major infl uence, in cases where treatment is deemed futile. 

 There will be situations when in all probability there is an extremely low chance of 
survival and it is relevant to discuss the usefulness of resuscitation. Moreover, there may 
be cases where the burden of resuscitation for the patient outweighs the benefi ts to the 
patient. It is desirable that a NFR order be based on a shared perception and understand-
ing of what amounts to a benefi t worth pursuing.  59   

 Australian jurisdictions that have enacted legislative frameworks in relation to patients ’  
rights to refuse treatment may provide some assistance to patients. Several jurisdictions 
provide for the patient to express their wishes regarding treatment or allow for the 
appointment of an attorney or agent who may make decisions on the patient ’ s behalf. It 
is generally considered that a NFR order is appropriate where it conforms to the patient 
or agent ’ s wishes. In the criminal context, a failure to initiate resuscitation has given rise 
to a number of queries. For example, is the decision not to resuscitate and subsequent 
omission to provide treatment the cause of death or is the cause of death the underlying 
disease? Does the criminal law apply when there is no clear intention to kill but the 
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decision not to resuscitate is made to allow the disease process to take its natural course? 
Some authors believe the criminal law in this area is less than certain.  60   

 Many institutions and employers have developed policies that are intended to 
guide clinical practice. These should be openly discussed and staff should have a clear 
understanding in relation to their professional roles and responsibilities. Health profes-
sionals must balance their duty of care to their patients and the patient ’ s wishes within 
the existing legal parameters. The term ‘no cardiopulmonary resuscitation’ (‘no CPR’) 
has been used in preference to NFR or DNR in some institutions. This is because it 
unequivocally states which treatment is to be withheld and avoids the implications of 
decisions not to resuscitate. For a valid ‘no CPR’ or NFR order, the following criteria 
are suggested:
   1     the patient or patient ’ s agent or guardian should be involved in the decision, together 

with key members of the healthcare team;  
  2     the order should be clearly written in the patient ’ s notes; and  
  3     the order should be reviewed regularly.    

 If the patient ’ s condition dramatically improves or the patient has a change of mind, 
the order may be overturned. 

 Ultimately, when a patient is incompetent and decisions regarding treatment need to 
be made, the health professional must be cognisant of the current legal requirements. 
 Table 7.1    provides a summary of the type of treatment an incompetent patient may 
require and the necessary considerations health professionals should address prior to 
providing treatment.   

 

 TABLE 7.1    
  Those who can provide consent for legally incompetent adults  

Type of treatment Consent considerations

Emergency/life threatening. No consent required.

Routine observation, includes non-

intrusive examination.

All other care minor/major. Has the patient specified treatment according to 

the relevant legislative framework? Has an agent 

or guardian been appointed?

Are there any guidelines (e.g. from the NSW or 

Tasmanian health departments)?

Does the guardianship board have a 

‘person responsible’ list to guide health 

professionals?

If no next-of-kin or relatives are in disagreement 

and the healthcare team is uncertain then consult 

the guardianship board.

 * Controversial care, special care 

or where there is disagreement as 

to care by family and/or healthcare 

team.

Guardianship board or court.

  *  Special or controversial care could include any experimental procedures, sterilisation, termination of 

pregnancy, and any aversive treatment or withdrawal of life support. Disagreement between family or 

health-carers may be in relation to  any  care provided.  
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